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(15 U.S.C. 782) and the applicable regu-
lations; and

(5) Any material pending legal pro-
ceedings relating to the tender offer,
including the name and location of the
court or agency in which the pro-
ceedings are pending, the date insti-
tuted, the principal parties, and a brief
summary of the proceedings and the re-
lief sought.

Instruction to Item 1011(a)(5):

A copy of any document relating to a
major development (such as pleadings, an
answer, complaint, temporary restraining
order, injunction, opinion, judgment or
order) in a material pending legal proceeding
must be furnished promptly to the Commis-
sion staff on a supplemental basis.

(b) Other material information. Furnish
such additional material information,
if any, as may be necessary to make
the required statements, in light of the
circumstances under which they are
made, not materially misleading.

§229.1012 (Item 1012) The solicitation
or recommendation.

(a) Solicitation or recommendation.
State the nature of the solicitation or
the recommendation. If this statement
relates to a recommendation, state
whether the filing person is advising
holders of the subject securities to ac-
cept or reject the tender offer or to
take other action with respect to the
tender offer and, if so, describe the
other action recommended. If the filing
person is the subject company and is
not making a recommendation, state
whether the subject company is ex-
pressing no opinion and is remaining
neutral toward the tender offer or is
unable to take a position with respect
to the tender offer.

(b) Reasons. State the reasons for the
position (including the inability to
take a position) stated in paragraph (a)
of this section. Conclusory statements
such as ‘“The tender offer is in the best
interests of shareholders’ are not con-
sidered sufficient disclosure.

(c) Intent to tender. To the extent
known by the filing person after mak-
ing reasonable inquiry, state whether
the filing person or any executive offi-
cer, director, affiliate or subsidiary of
the filing person currently intends to
tender, sell or hold the subject securi-
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ties that are held of record or bene-
ficially owned by that person.

(d) Intent to tender or vote in a going-
private transaction. To the extent
known by the filing person after mak-
ing reasonable inquiry, state whether
or not any executive officer, director or
affiliate of the issuer (or any person
specified in Instruction C to the sched-
ule) currently intends to tender or sell
subject securities owned or held by
that person and/or how each person
currently intends to vote subject secu-
rities, including any securities the per-
son has proxy authority for. State the
reasons for the intended action.

Instruction to Item 1012(d):

Provide the information required by this
section if it is available to the filing person
at the time the statement is initially filed
with the Commission. If the information is
not available, it must be filed with the Com-
mission promptly, but in no event later than
three business days after the date of the ini-
tial filing, and if material, disclosed in a
manner reasonably designed to inform secu-
rity holders.

(e) Recommendations of others. To the
extent known by the filing person after
making reasonable inquiry, state
whether or not any person specified in
paragraph (d) of this section has made
a recommendation either in support of
or opposed to the transaction and the
reasons for the recommendation.

§229.1013 (Item 1013) Purposes, alter-
natives, reasons and effects in a
going-private transaction.

(a) Purposes. State the purposes for
the Rule 13e-3 transaction.

(b) Alternatives. If the subject com-
pany or affiliate considered alternative
means to accomplish the stated pur-
poses, briefly describe the alternatives
and state the reasons for their rejec-
tion.

(c) Reasons. State the reasons for the
structure of the Rule 13e-3 transaction
and for undertaking the transaction at
this time.

(d) Effects. Describe the effects of the
Rule 13e-3 transaction on the subject
company, its affiliates and unaffiliated
security holders, including the federal
tax consequences of the transaction.

Instructions to Item 1013:
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1. Conclusory statements will not be con-
sidered sufficient disclosure in response to
this section.

2. The description required by paragraph
(d) of this section must include a reasonably
detailed discussion of both the benefits and
detriments of the Rule 13e-3 transaction to
the subject company, its affiliates and unaf-
filiated security holders. The benefits and
detriments of the Rule 13e-3 transaction
must be quantified to the extent practicable.

3. If this statement is filed by an affiliate
of the subject company, the description re-
quired by paragraph (d) of this section must
include, but not be limited to, the effect of
the Rule 13e-3 transaction on the affiliate’s
interest in the net book value and net earn-
ings of the subject company in terms of both
dollar amounts and percentages.

§229.1014 (Item 1014) Fairness of the
going-private transaction.

(a) Fairness. State whether the sub-
ject company or affiliate filing the
statement reasonably believes that the
Rule 13e-3 transaction is fair or unfair
to unaffiliated security holders. If any
director dissented to or abstained from
voting on the Rule 13e-3 transaction,
identify the director, and indicate, if
known, after making reasonable in-
quiry, the reasons for the dissent or ab-
stention.

(b) Factors considered in determining
fairness. Discuss in reasonable detail
the material factors upon which the be-
lief stated in paragraph (a) of this sec-
tion is based and, to the extent prac-
ticable, the weight assigned to each
factor. The discussion must include an
analysis of the extent, if any, to which
the filing person’s beliefs are based on
the factors described in Instruction 2 of
this section, paragraphs (c), (d) and (e)
of this section and Item 1015 of Regula-
tion M-A (§229.1015).

(c) Approval of security holders. State
whether or not the transaction is
structured so that approval of at least
a majority of unaffiliated security
holders is required.

(d) Unaffiliated representative. State
whether or not a majority of directors
who are not employees of the subject
company has retained an unaffiliated
representative to act solely on behalf
of unaffiliated security holders for pur-
poses of negotiating the terms of the
Rule 13e-3 transaction and/or preparing
a report concerning the fairness of the
transaction.
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(e) Approval of directors. State wheth-
er or not the Rule 13e-3 transaction
was approved by a majority of the di-
rectors of the subject company who are
not employees of the subject company.

(f) Other offers. If any offer of the
type described in paragraph (viii) of In-
struction 2 to this section has been re-
ceived, describe the offer and state the
reasons for its rejection.

Instructions to Item 1014:

1. A statement that the issuer or affiliate
has no reasonable belief as to the fairness of
the Rule 13e-3 transaction to unaffiliated se-
curity holders will not be considered suffi-
cient disclosure in response to paragraph (a)
of this section.

2. The factors that are important in deter-
mining the fairness of a transaction to unaf-
filiated security holders and the weight, if
any, that should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraphs (c), (d) and (e) of this
section and whether the consideration of-
fered to unaffiliated security holders con-
stitutes fair value in relation to:

(i) Current market prices;

(ii) Historical market prices;

(iii) Net book value;

(iv) Going concern value;

(v) Liquidation value;

(vi) Purchase prices paid in previous pur-
chases disclosed in response to Item 1002(f) of
Regulation M-A (§229.1002(f));

(vii) Any report, opinion, or appraisal de-
scribed in Item 1015 of Regulation M-A
(§229.1015); and

(viii) Firm offers of which the subject com-
pany or affiliate is aware made by any unaf-
filiated person, other than the filing persons,
during the past two years for:

(A) The merger or consolidation of the sub-
ject company with or into another company,
or vice versa;

(B) The sale or other transfer of all or any
substantial part of the assets of the subject
company; or

(C) A purchase of the subject company’s se-
curities that would enable the holder to ex-
ercise control of the subject company.

3. Conclusory statements, such as ‘‘The
Rule 13e-3 transaction is fair to unaffiliated
security holders in relation to net book
value, going concern value and future pros-
pects of the issuer’” will not be considered
sufficient disclosure in response to para-
graph (b) of this section.

§229.1015 (Item 1015) Reports, opin-
ions, appraisals and negotiations.

(a) Report, opinion or appraisal. State
whether or not the subject company or
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